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THE BRIBERY ACT 2010 FOR BUSINESSES
The Bribery Act 2010 received Royal Assent on 8th April 2010 and is expected to come into force some time during 2011.
Despite recent articles in the press it is expected that The Bribery Act 2010 will remain unchanged but guidance as to how the Act will be interpreted will be issued three months prior to implementation.

It is hoped that this guidance will clarify the treatment of Business Gifts and Hospitality which, providing it is ‘reasonable’ should not be affected by the Act.

Background

The World Bank has estimated that:-

· 15% of all Companies in industrialised countries have to pay bribes to win or retain business;

· this figure increases to 30% in Asia and 60% in the former Soviet Union;

· globally bribery amounts to more than $1,000 billion each year.

The International business community concluded that the previous UK legislation on bribery and corruption was inadequate in today’s world but The Bribery Act 2010, in one go, will mean the UK has the toughest, and that the world is likely to follow with similar strict rules.

The main intention of the new legislation is to help provide a level playing field for UK business operations.  As a result, the Act not only covers UK resident Individuals and Corporate Entities but also to foreign individuals and entities with business interests in the UK.

The Legislation

The legislation is extremely widely drawn and not only relates to Individuals that make or receive payments but also to Corporate Entities.

Unfortunately the term ‘bribery’ is not defined by the Act but includes a gift, loan, fee, reward or advantage whatsoever that is corruptly given, promised or offered to obtain a business advantage.

This includes bribes by employees, agents, distributors, subsidiary companies, customers, contractors, suppliers or joint venture partners, pretty much everyone you have a business relationship with.

In the Courts, the legal test as to whether a bribe is unlawful will be ‘what a reasonable person in the UK would expect in relation to the performance of the type of function or activity concerned’.

Broadly, The Bribery Act 2010 covers the following offences:-

· Where a person offers, promises or gives a financial or other advantage to another person and intends the advantage to induce or reward a person to perform improperly a relevant function or activity.

· Where a person requests or accepts a financial or other advantage intending a relevant function to be performed improperly.

· Bribery of foreign public officials such as facilitation payments to obtain a business advantage.
· Failure of commercial organisations to prevent bribery by someone associated with it and also not to have policies in place to prevent it.

Enforcement

Prosecutions will be the responsibility of the Serious Fraud Office (SFO) and the Department of Public Prosecution (DPP).

It is expected that actual prosecutions will be few but all businesses are expected to work within the law.

We understand that the main drivers for prosecution are likely to be:-

· the size of the payments involved;

· whether the payment is a one-off or is systemic;

· Whether the entity has policies to curtail bribery.

· business sector considerations; and

· Whether prosecution is in the Public Interest.
Bribery Prevention Action Points

Risk Assessment – keep up to date with the likely bribery risks faced.

Top Level Commitment – establish a bribery prevention culture across your business and make this message clear to all staff and business partners such as customers and suppliers.

Due Diligence – know your customers and suppliers and ensure they operate anti-bribery policies.

Have clear policies on political and charitable contributions, business gifts, hospitality and promotion expenses.

Effective Implementation of your policies and due diligence.

Monitoring and Review – Internal checking and financial controls that may be sensitive to bribery and regularly review policies.

Summary

Whilst the provisions of The Bribery Act 2010 appear fairly draconian, we understand that a common sense approach will prevail and we await with interest the promised guidance from the Government and the SFO which will hopefully include specific examples and frequently asked questions.

It is, however, extremely important that all businesses fully understand the effects of the new laws on its own business activities.
Should you need further information or guidance, please let us know.
